LEGAL STUDIES

Definition of human rights

. Human rights are the fundamental universal, inherent, inalienable, indivisible and
egalitarian rights that all individuals are entitled to simply because they are human.

. These HR are recognised in:
1. The Charter of the UN 1945.
2. The UDHR 1948.

. Domestic rights- established under the law of the country to which they pertain & apply
to all people within that jurisdiction.

° Int. rights- universal & apply equally to all human beings.

. Int. customary law- those customs that the majority of the world’s nations accept as
being lawful.

. Treaty law- voluntary international agreements that bind signatory nations to certain
behaviours.

. Three types of HR:

1. Civil and Political Rights:
° 1%t generation rights -> 1% to be recognised historically.

. Civil rights -> recognises free citizenship of a nation (e.g. Freedom of thought &
freedom of religion).

o Political rights-> full participation in gov. (e.g. Right to vote).
° Both protect the individual from the arbitrary exercise of power by the state.

e  Setoutin Article 3 to 21 of the UDHR 1948 & in the ICCPR 1966 (international
covenant on civil & political rights).

° These rights are:

The right of life, liberty and security of person.

The right to freedom from slavery.

The right to freedom from torture or cruel, inhuman treatment.
The right to self-determination.

The right to recognition everywhere as person before the law.
The right to equality before the law.

2. Economic, social & cultural rights:
. 2" generation rights -> concerned with the material & cultural wellbeing of people
(usually require gov. action).

. Eco. Rights -> production development & management of materials for the
necessities of life.

. Cultural rights -> assist in preserving & enjoying one’s cultural heritage.
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° Social rights -> give people security as they live & learn together (e.g. School &
other institutions).

° Set out in Articles 23 — 27 of the UDHR 1948 & the ICESCR 1966 (Int. covenant
on eco., social & cultural rights).

° These rights are:

Social security (social right).

Work, and just and favourable conditions of work.

Equal pay for equal work.

Join and form trade unions.

Rest and leisure.

Education.

An adequate standard of living.

Enjoyment of the highest sustainable standard of physical and mental health.
Participate in the cultural life of the community.

3. Environmental rights, peace rights & the right to self-determination:
. 3" generation rights -> belong to ‘the people’ rather than the individual.
. E.g. The right to self-determination is the collective right of peoples to govern
themselves.
° Status of these rights is unclear although they’'ve been recognised in various int.
Treaties & declarations (e.g. Kyoto protocol 1992 & declaration on the rights of
indigenous peoples 2007).

Developing recognition of HR

° The term emerged around the 1940s, however it has been a concept rooted in ancient
times through the notion of natural law.

. Natural law doctrine: philosophy based on the idea that there exist ‘natural’ laws which
apply to all humanity and maintain the basic dignity of human beings (was developed in
Ancient Greece by philosophers Plato & Socrates).

° Historical constitutional documents -> increased recognition of HR through doc.s which
have become part of the constitutions of individual nations & int. governments:

1. The Magna Carta 1215 —
° Included the principles that every citizen has a right to freedom.
e  Anyone accused of a crime must be brought before the courts.
. There must be equality of all before the laws.
. The writ of habeas corpus (can’t be imprisoned without a good reason).

2. Declaration of Rights 1689 —
o Expressed clear principles in the Magna Carta.
. Primary purpose was to establish the supremacy of parliament over the king.
o Indv. Rights e.g. freedom of speech.

3.  American Declaration of Independence 1776 —
. “All men are created equal”.
. “Endowed with unalienable rights, such as life, liberty & pursuit of happiness) ->
arbitrary power.
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4.  French Declaration of the Rights of Man and the Citizen 1789 —
. “All men are born & remain free & equal in rights”.

5. Constitution of the USA —
o Based on separation of power.

Movements recognising HR:

Abolition of slavery:

° Slavery — type of forced labour in which a person is considered to be the legal property
of another.

° Common in antiquity & middle ages.

e Ancient Mediterranean -> debt slaves (paid off loans with labour rather than $) —
punishment for crime, PoW.

° 12" century — attempt to abolish transatlantic trade.
e Abolitionism began in 18" century.

° Slavery ruled illegal in common law of England in 1722 judgement in case of R v.
Knowles.

° Slave Trade Act 1807 (UK) and 1808 (US) — ended importation of slaves to colonies in
the British Empire.

. Slavery Abolition Acct 1833 (UK) abolished slavery -> all slaves freed in following year.
° US Declaration of Independence (1776)- northern states “all men are created equal’.

o US abolitionist movement became the main causes of the American Civil War.

° 13" Amendment to US Constitution-> abolished slavery.

e  General Act of Brussels 1890- collab of int. states to abolish slavery -> aimed at slave
trade in European protectorates in Africa.

. 1926 League of Nations Slavery Convention- abolished slavery worldwide.
e  Atrticle 4 of UDHR -> prohibition of slavery.
e Article 8 of ICCPR -> right to freedom from slavery.

° Slavery still exists today in the form of human trafficking, child labour & sexual slavery -
> 27 million people enslaved worldwide.

Trade unionism & labour rights:

e  Trade union- an association of wage earners which exist in order to maintain & improve
the working conditions of its members.

. Developed to fight for fundamental HR Iistﬁd in the ICESCR 1966, such as:
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The right to enjoyment of just and favourable work conditions (Article 7)
The right to form and join trade unions (Article 8)

The right to an adequate standard of living (Article 11)

Articles 23 & 24 of the UDHR 1948

. The International Labour Organisation (ILO) was formed in 1919 as an intergov.
Agency of the League of Nations to discuss social reforms & implement them -> now
exists as an agency under the UN.

e  Once slavery was abolished, conventional labour was the only legal means of securing
large groups of workers.

° Rights to a minimum wage, safe working conditions or paid holidays weren’t recognised
in older legal systems.

° Labour law -> protection for workers & better working conditions.

. Trade unions 1% emerged during the Industrial Revolution in reponse to appalling
conditions, lack of safety, low wages & long working hours.

. Trade Union Congress (1868 & 1869) . Represented UK workers.

° British parliament passed the Trade Unions Act 1871 (UK) -> secured legal status of
trade unions.

e  Australia — union movement 19" century -> unions combined to form political party ->
Australian Labor Party (ALP).

ICESCR includes some of the fundamental human rights. 1966:

e  Article 7 —right to the enjoyment of just and favourable conditions of work.
Article 8 — the right to form and join trade unions.

Article 11 — the right to an adequate standard of living.

Australian Council of Trade Unions (ACTU) exists to lobby for all trade unions in
Australia — CTH.

Fair Work Act 2009.

Workplace (Gender Equality) Act 2012.

Racial Discrimination Act 1975.

Sex Discrimination Act 1984.

Disability Discrimination Act 1992.

Age Discrimination 2004NSW > Anti-Discrimination Act 1997 and WHS Act 2011.

Universal suffrage:

The right of all adults to cote in government elections.
. No longer restricted by status, gender, race, age, beliefs or nationality.

. First modern countries to achieve democracy allowed only a limited no. of men to cote
(usually with wealth).

. Recognised as the right to self-determination in Article 1 of both the ICCPR & ICESCR.

° Article 23 of UDHR.
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o Representation of the People Act 1918 (UK) -> choose own gov.

° 1967 constitutional referendum gave indigenous Australians equal status as citizens,
including the right to be counted in the census.

Universal education:

The right to free and compulsory education for all children.

Enshrined in Articles 13 & 14 of the ICESCR.

Formal education used to be associated with wealth & power or with certain trades,
beliefs or religions.

Europe -> church was 1% educator.

Education Act 1870 (UK) - by 1880 all children under the age of 15 were required to
attend school, with free and secular public instruction.

Public Schools Act 1866 (NSW) - introduced to establish a system of state elementary
schools throughout the state.

Public Instruction Act 1880 (NSW) - the gov. took control of all the Church-run schools
(except the Catholic Church) and made education free, secular and compulsory.

NSW 2010- compulsory for all Australians to attend school from at least the ages of 6-
15 -> Aus. Now has a 99% literacy rate.

Article 26 UDHR: “children’s elementary education should be compulsory and be made
widely available after that”.

Millennium Development Goals 2001 (all member states of the UN agreed): all children
in the world will have a minimum education up to the end of primary level by 2015
(however, 130 million children aged between 6 and 11 still do not have access to
primary education).

R v. Sophia Jex-Blake -> right to women’s education specifically in the medical field
(University of Edinburgh).

Self-determination:

e  The right of peoples to decide their own political status and choose their own form of
government.

A collective HR 1% established with the 1776 US Declaration of Independence against
British colonial rule.

Articles 1 & 55 of the Charter of the UN 1945.

Article 1 of ICCPR and ICESCR.

Article 15 of UDHR (everyone has the right to a nationality & no one should be

arbitrarily deprived of this). -
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. After WW2 -> became universally recognised-> no arbitrary deprivation.

° Non-binding declaration of the Declaration of the Rights of Indigenous Peoples 2007
was adopted by the UN to address controversial claims to self-determination rights of
indigenous people.

° 4 states rejected the declaration (incl. Aus). -> April 2009 Rudd gov. formally endorsed
the declaration.

Environmental Rights:

The rights to a clean, healthy & sustainable environment.

e  Article 23 of the African Charter on Human & Peoples Rights 1981-> right to a
satisfactory environment.

° Protocol 2 of American Convention of HR 1988 of the Org. of American States -> right
to a healthy environment & the obligation of all states to protect, preserve & improve
the environment.

. Stockholm Declaration 1972- natural resources e.g. air, water, land, flora & fauna must
be preserved for the future.

. Rio Declaration 1997- states shall cooperate in global partnership to conserve, protect
& restore the health & integrity of the Earth’s ecosystem.

. Kyoto Protocol 1997- commits states to reduce greenhouse gas emissions based on
the premise that global warming exists & man-made CO2 emissions have caused it.

. Copenhagen UN Climate Change Conference 2009 exemplified that states fail to
adequately commit to measures for the benefit of the global community when they may
be disadvantageous in the short-term for their national interest.

Peace Rights:

Right of citizens to expect their gov. will do all in its power to maintain peace & work
towards the elimination of war.

° Paris Peace Conference (1919) led to creation of the League of Nations with an aim to
“promote international cooperation & to achieve peace & security” -> ineffective due to
it being broken by WW?2.

e  Charter of the UN (1945) obliged nations to “settle their international disputes by
peaceful means” (Articles 2&3).

o UN General Assembly adopted the Declaration of the Rights of Peoples to Peace
(1984) -> non-binding yet aims “ for all peoples of our planet to have a sacred right to
peace/ promoting the right as a fundamental obligation of states/ government policies”.

. Declared that gov. policies should be directed towards elimination of the threat of war,
particularly nuclear war, renunciation of the use of force in int. relations & the
settlement of int. disputes by peaceful means on the basis of the UN Charter.
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° Under Article 39, the UN Security Council can authorise actions to maintain or restore
peace -> often abused (e.g. 2003 invasion of Iraq by US, the UK & allies was calmed
by the parties to be legal under a resolution made by the UNSC under this Article).

. Article 51 of the UN Charter -> states have an inherent rights of individual or collective
self-defence if an armed attack occurs against them.

° The International Criminal Court (ICC) est. 2002 has jurisdiction to try individuals for
war crimes and other crimes against the international community.

Formal Statements of HR:

. The atrocities of WW1 & WW?2 led to a wider recognition of HR & docs such as:

1. Charter of the UN 1945- marked the beginning of int. recognition of HR & of their
protection -> was a binding treaty for member states with the primary purpose being
peace.

2. Universal Declaration of Human Rights (UDHR) 1948:

Lists the HR that all individuals are entitled to (30 Articles).
Unified declaration (soft law) between member states of the UN.
Non-binding yet still the most influential HR doc.

Forms basis of int. Customary law.

Adopted by General Assembly after WW?2.

° +ve=
o A set of aspirational statements.
e  The udhr got a great reaction so the hrc decided to make a binding version
that countries would have to follow.

e -ve=
o It isn’t legally binding or enforceable.
. It's deliberately politically neutral so it doesn’t occupy a clearly defined
position on the scale of political values.
. It's imbalanced in its reference to economic, social & cultural rights.
3. International Covenant on Civil & Political Rights 1966 (ICCPR):
. Created to give legal force to part of the UDHR.

e Abinding int. Treaty creating obligations on states to respect civil & political rights
of individuals.

o 1%t gen. Rights -> ineffective because some countries refuse to be signatories to
some rights (e.g. Oppressive gov. -> America & Pakistan don’t adhere to this).

e  Came into force in 1976 when ratified-> 165 signatories.
. +ve= protect indiv. From the arbitrary exercise of power by the state; hard law.

o  —ve= little support from US & USSR.
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4. International Covenant on Economic, Social & Cultural Rights 1996 (ICESCR):
° Gave legal force to the 2" part of the UDHR.

e Abinding int. Treaty creating obligations on states to respect eco., social &
cultural rights.

° 160 state parties.
e  +ve=favoured by eastern countries; hard law.

e —ve=some countries haven't ratified (denied in developing country -> equal pay) ;
us signatory to it but never ratified.

Treaties dealing with specific human rights:

Convention on the Elimination of All Forms of Racial Discrimination 1965.
Convention on the Elimination of All Forms of Discrimination Against Women 1979.
Convention on the Prevention and Punishment of the Crime of Genocide 1948.
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment 1984.

. Convention on the Rights of the Child 1989.

° Declaration on the Right of People s to Peace 1984.

° Declaration on the Rights of Indigenous Peoples 2006.

The Int. Bill of Rights= UDHR + ICCPR + ICESCR
Contribution of HR docs to the development of HR:

1. Theint. bill of rights has inspired over 200 other int. treaties, conventions, declarations,
constitutions, etc.

2. Older treaties upgraded through the use of optional protocols (e.g. CROC in
involvement of children in armed conflict 2002), which adds extra rights for them.

3. The 3" Gen. rights recognised internationally (Declaration on the Rights of Indigenous
People 2007).

Promoting and enforcing HR:

State sovereignty:

. The ultimate law-making power of a state over its territory and population, including
independence and freedom from external influence.

. Authority of nation state to govern itself without international interference.

. “The UN is based on the principle of the sovereign equality of all it's
members.” - Article 2, UN Charter.

. States have the ability to choose whether they will enforce HR & the extent to which
they’ll protect them.

tsix

© The School For Excellence 2019 www.tsfx.com.au Free Exclusive Online Resources



° SSis used as justification for unfair abuse & exploitation by gov. (e.g. Child Brides in
Pakistan -> highlights violation of children’s rights but due to SS gov. overrules).

° SS can —vely impact the protection of HR bc breaches of these rights can’t be
controlled.

° Protection of HR internationally undermines the idea of national sovereignty bc it
means interfering with a nation’s domestic affairs.

. Right to Protect (R2P: 2005) is an emerging philosophy and UNSC framework that
sovereignty is secondary to protecting the rights of individuals.

o  +ve:
e  Celebration of diversity: different cultures & legal systems guarantees that no
nation’s values is greater than another’s.
° Nations are only bound by int. Law when they agree to be bound- UN can’t force a
state to recognise UDHR.

This creates a problem for the enforcement of int. Law.

. Limits the universal application of hr -> many gov.s actively enforce laws that
breach hr (e.g. Detention of children -> croc).

° Some dom. Laws may limit/ deny basic rights of citizens.

e  Assess the role of SS in promoting & enforcing HR:
1. HR must be accepted & enforced by each country.

2.  States are both a threat to rights & their main protector.

3.  HRinstruments (e.g. ICCPR) are made to protect people from HR abuses,
including those committed by the state.

4. States have the power to sign, ratify, monitor & enforce their own compliance,
meaning each gov. is expected to put HR above all other interests.

5. Since the 2005 UN Summit, the R2P=> even though sovereignty exists, it's a
privilege that can’t be taken away.

The role of organisations in international responses:
The United Nations (UN):

e  Avast organisation with 192 member states.

. Provides a forum for the negotiation & creation of HR treaties & settling disputes
between nations.

. Treaties & declarations that articulate HR protection:

1. The 4 Geneva Conventions 1949- aka Int. Humanitarian Law.

2. CRoC 1990.

3. Convention on the Elimination of all forms of Discrimination Against Women
(CEDAW) 1979.

4. UN Declaration on the Rights of Indigenous Peoples (2007).
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5. Declaration on the Rights of Disabled Person 1975 & Convention on the Rights of
Persons with Disabilities 2006.

. Main HR instruments are:
1. UDHR 1948.
2. ICCPR 1976.
3. ICESCR 1976.

. Central aim is to achieve HR with the full recognition of the equality, dignity & worth of
all humankind.

. General Assembly -> reports ; Security Council -> maintenance of peace.
° Moral authority => no binding authority.

. The UN has 5 organs under the UN Charter which play an important role in the
promotion & protection of HR:

UN General Assembly | ¢ Representatives from all member states.
(UNGA)
e Primary forum for discussion of HR issues.
e Equal voting power.
e Various subsidiaries & committees (including UNHRC=>
the UN’s principal HR body & reports directly to UNGA).
e Main forum for int. discussions, deliberations, declarations
& recommendations to member statues on any matter
under the Charter of the UN) => works closely with the
OHCHR.
e Hears reports on HR abuses & sends rapporteurs to
investigate HR violations.
UN Security Council e Maintains int. peace & security.
(UNSC)
e Can pass legally binding resolutions on member states
(exercises power through this).
e Can authorise military action, sanctions or peacekeeping
operations.
e Encourages compliance with HR standards.
e Has the power to intervene in the most serious of HR
abuses by statuses.
Economic & Social e 54 rotating members.
Council (ECOSOC)
e Assist in promoting int. eco. & social cooperation &
development.
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¢ Includes various committees & acts as the central forum of
discussion for eco., social, environmental & humanitarian
issues.

e Transferred to the UN HR Council.

Secretariat e Provides various info., tasks & facilities needed by the UN.

e Administrative body headed by UN Secretary-General.

e Contains departments & offices of the UN (e.g. OHCHR).

International Court of e Principal judicial organ of the UN.

Justice (ICJ)

e Empowered by UN Charter.

e Has jurisdiction to settle int. disputed submitted to it by
member states.

e |ssues advisory opinions on matters of int. law => cases
rarely relate to HR.

Human Rights Council (HRC):

UN body that promotes HR & reports on HR violations, making recommendations
to the UNGA.

Has a new procedure for impartially hearing complaints about violations of HR &
can appoint rapporteurs to investigate possible HR abuses.

Has adopted measures that aim to increase its power to address HR abuses.

Effective:

1. Int. Bill of Rights has promoted HR well.

2. ICCPR & ICESCR are binding (enforceable).

3. UN Summit 2005 => brought R2P.

4. 2011 -> UNSC voted to act against Libya -> enforced by USA.

5. Has done well in less controversial HR issues (e.g. clean water).

Ineffective:

1. Countries like China believe HR don’t exist.

2. Individual countries aren’t fulfilling obligations under these treaties (state
sovereignty).

3. UN Summit 2005 failed to fix Veto power.

4. Falilure to act in Syria => 1000s dead.

Weakness in:

1. State sovereignty.

2. Veto power.

3. Lack of political will.
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Intergovernmental organisations:

. Creates HR instruments e.g. UN => which creates courts, tribunals and/ or
‘Independent Statutory Authorities’.

o Institution comprised of many member states — often geopolitical alliances.
° Have legal responsibility & can enter into enforceable agreements.
. E.g. => HR Council, Cwilth of Nations, APEC.

° Purpose => int. cooperation & universal HR’s promoting universal ratification &
implementation of UDHR supporting other bodies.

° These are regional -> usually nations that are geographically close create IGOs.

. IGOs tend to be more powerful than the UN bc they have a close understanding of the
history & culture of nations in the region & can frame HR conventions that link with the
characteristics of a nation within the region.

e  Countries placed under pressure to give up sovereignty when joining IGOs (e.g. Britain
exiting the EU for many reasons=> didn’t want to accept refugees from Syrian crisis
#Brexit).

. Usually have a HR court which has the capacity to pass judgements that are binding on
member states of the IGO-> important as regional HR courts can overturn domestic
legal decisions.

. Are more enforceable than the UN bc it has a court that overrides domestic laws.

° Examples of IGOs:
1. European Union (EU):
e  States must be democracies that uphold the rule of law, respect & uphold
universal HR & adhere to the UN Charter on the use of force.

2. North Atlantic Treaty Organisation (NATO):
° States must be democracies that uphold the rule of law, respect & uphold
universal HR & adhere to the UN Charter on the use of force.

3.  Commonwealth of Nations:
e  Abide by the principles of democracy & respect HR.
° Can be expelled from the Cwlth due to non-compliance (e.g. Fiji, Nigeria,
Pakistan & Zimbabwe have all been temporarily suspended).
. Promotion of democracy, the rule of law, HR, individual liberty & good
governance.

4. Association of Southeast Asian Nations (ASEAN):
. ASEAN Charter 2008.
e  ASEAN intergovernmental Commission on HR — established in 2009 -> aims
to promote & protect HR.
o No formal enforcement powers -> members can’t be punished for
infringements.

IGO statute authorities:
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° Composed primarily of sovereign/ member states or other 1GOs.
. E.g. EU, AU, HR Council -> lack enforceability & rely on political will of nations.

Courts, Tribunals & Independent Authorities

International Criminal
Court (2002)

Established in 2002 by the Roman Statute.
¢ Prosecute international criminals.

e Hears matters that fall under HR abuses such as
genocide, crimes against humanity & war crimes.

e Hears & judges disputes between states & issues
advisory opinions on matters of int. law.

e Jurisdiction to prosecute individuals rather than states
which makes it a powerful constitution for combatting
individuals who seek to use SS as a defence for their
abuses.

e Strong criticism over the requirement of the consent of
state parties to hear matters & thus has limited
jurisdiction.

¢ Unable to hear cases brought by individuals or private
organisations.

¢ Limited powers of enforcement.
e Relatively few cases.

¢ Has only had 2 convictions since its establishment;
Lubanga in 2012 & Katanga in 2014:

Germain Katanga:
e Simba => former leader of the Patriotic Resistance
force in lturi
e Surrendered to ICC 17/10/2017 for war crimes &
crimes against humanity e.g. murder, sexual
slavery

Darfur Genocide:
e Mass slaughter & rape of Darfuri men, women &
children in Western Sudan

e Shows that whilst they’re successful in protecting HR,
int. courts are time consuming & need a lot of
resources to secure a conviction.

International Court of
Justice (1946)

e Permanent int. court that hears cases relating to the
most serious int. law matters, crimes & HR abuses
(e.g. genocide, war crimes & crimes against humanity).

© The School For Excellence 2019

tsix

www.tsfx.com.au Free Exclusive Online Resources



¢ Individuals can be tried for crimes against humanity &
HR infringements.

e Est. by the Rome Statute (111 parties have agreed to
the statute’s provisions & the jurisdiction of the ICC).

e Jurisdiction is limited in terms of civil disputes,
preventing effective enforcement of HR.

¢ Unable to hear private HR complaints-> is restricted to
sates themselves & has very little power of
enforcement.

¢ Has the jurisdiction to settle int. disputes & produce
advisory opinions on matters of int. law.

European Court of Human | e Est. in France to apply & protect HR of the citizens of
Rights (1959) Europe.

e Member states all bound by the European Convention
on HR (ECHR).

e Individuals and orgs can bring forward cases.
e Jurisdiction over HR issues in the EU.

e Influential HR body & compliance has been
incorporated into the treaties of the EU-> numerous
laws in the UK have been revised following ECHR
rulings; however has a backlog of 120 000 cases since
2010 -> procedural reforms.

e Limited enforcement powers (states that don’t comply
to its rulings could be expelled from the Council).

Ad hoc UN tribunals e Set up by the UNSC under the rules of the UN Charter.

¢ Individuals could be prosecuted for crimes against
humanity.

e E.g.ICTY 1993 heard breaches of the Geneva
Conventions (e.g. war crimes).

¢ Int. Criminal Court for the Former Yugoslavia (ICTY)-
handle problem for former breakup, issues e.g.
genocide, extermination, willful killing & murder ->
Prosecutor v Slabodan Milosevic.

¢ Int. Criminal Tribunal of Rwanda (ICTR)- genocide by
HUTU extremists of the TUISI pop. (1994), legal issues
-> genocide & crimes against humanity.
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Statutory authorities

Treaty bodies which monitor compliance with major HR treaties.

Consider individual complaints & reports when required.

Publish opinions & suggestions on treaty compliance.

Organise forums on relevant themes.

Decisions aren’t enforceable but highly influential.

UN High Commissioner for HR -> protect & promote HR for all; reports to General
Secretary.

Committees that monitor HR Conventions -> ICCPR, ICESCR< Committee against
torture & on the elimination of racial discrimination.

Examples:

1. Committee on the Rights of the Child.

2. Committee on the Elimination of Discrimination Against Women (CEDAW).
3. Committee on Economic, Social & Cultural Rights.

4. Human Rights Committee — Assess compliance with int. bill of rights.

Assesses member states compliance with the ICCPR & can hear petitions raised by
the states about each other’'s compliance.

Universal periodic review of all member states.

However, it’'s up to the state to declare what action they’ll take if inadequacies present
themselves.

Their role is to consider reports, individual complaints & communications & publishing
general comments & organizing forums & discussions related to issues.

The 1% optional protocol to the ICCPR hives the Committee jurisdiction to hear
personal complaints brought by individual member states about HR violations in their
own country.

Toonen v Aus. 1994 (UN HRC):

Tasmanian Nicholas Toonen complained about Tas. Laws that criminalized consensual
sex between adult males.

Violation of his right to privacy (Article 12 of UDHR & 17 of ICCPR).

Discrimination based on sexual orientation breeched Articles 2 & 7 of UDHR & 26 of
ICCPR.

Committee ordered Aus to repeal law as it violated privacy.

Tas refused to & thus fed. Gov. was forced to enact the Human Rights (Sexual
Conduct) Act 1994 (Cth) which legalised these acts.

Non-government organisations

Separate & independent from gov.s.

Aren’t part of the UN — no voting power.
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° No authority to enforce, only promote HR.
. Informs the global community, gov.s & the UN of HR violations & progress.

° Ensure greater gov. compliance by investigating, researching & publicizing cases of HR
violations.

° Independent & without any gov representation.
o E.g. private voluntary organisations, citizen’s associations & civil society organisations.
° Naming & shaming can pressure govs to act in the right way.

o Lobby for HR protection by exposing HR abuses through media (e.g. CHILLOUT -> to
remove children from detention centres).

2 types of actions NGOs take to stop HR abuses:

1. Direct (e.g. letters, faxes, emails)- sent to those able to stop the abuse.
2. Indirect (e.g. press releases, reports, etc.) — ‘name & shame’ the gov.

2 main HR NGOs:

1. HR Council of Aus (HRCA)- aims to promote universal HR for all without discrimination.
2.  HR Law Centre (HRLC)- protects & promotes HR in Aus & in Aus activities overseas.

. Officially accredited by UN (participate, report, etc.).

Examples:
1. Amnesty International (since 1961):

®*  World’s largest HR NGO — 3 million members.
° Operates- direct action (letters) & indirect (reports).
®*  Aimed to abolish- death penalties, extra-judicial appearances, unfair trials, torture.

° "To conduct research and generate action to prevent and end grave abuses of
human rights, and to demand justice for those whose rights have been violated”.

®  —ve: targets large countries (not Africa), less successful campaigns, death
penalty.

L +ve: admits to criticism, abolished torture.

2. Human Rights Watch (est. 1978):
° Researches & promotes a wide range of HR.

3. International Committee of the Red Cross (ICRC):
° Strictly concerned with int. humanitarian law.

° Protects the life & dignity of the victims of int. conflicts — often overlapped with HR
abuses.

i Permanent observer status of UNGA.

. -ves of NGOs:
. Targets larger nations.
. Indirect action= limited effect.
. Less successful with death penalty.
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o +ves of NGOs:
e  Admits direct action -> urgent companions.
o Success with torture.
The media
° Raises public awareness of HR responsibilities & abuses.
. Rallies public & gov. action similarly to NGOs.
° Increasing role of media ensures full coverage of HR issues.

o Independent.

° Naming & shaming gov.s & HR violators by exposing instances of HR abuse / places
pressure on govs to enact change.

e  Article 19 of UDHR 1948-> right to a free & impartial media (important as it influences
public opinion significantly).

e Quick mobile public action against HR abuses e.g. Kony 2012.
° ‘Compassion fatigue’ / empathy can be a result of constant news coverage.
. Tendency for media to have broad as opposed to deep coverage.

o  +tve:
° To promote HR.
° Deterrent for gov.
° Conscience trigger.

®  Sometimes journalists aren’t allowed to report HR issues (e.g. North Korea -> big
lie, everything portrayed as +ve).

° Sometimes newspapers & tv stations don’t want to report HR issues (e.g.
Celebrity features).

° People aren’t allowed access to media reports about HR (e.g. People in Myanmar
arrested for listening to BBC in public).

. Online journalism- accessed easily but not by Chinese whose gov. Censor the internet
=> Great Firewall.

. Social media- instant reporting, spreads instantly & uncensored, organize protests e.g.
In Egypt & Libya.

. Mass media communicates & disseminates info.

o Media is used by all govs, institutions, ngos, businesses & statutory authorities to
promote their own view on issues.
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° Media investigates & exposes HR issues & embarrasses those who breach
fundamental rights.

° Bias => ABC pushes a leftist view (Labor Party=> Catholic Church is against), whereas
newslimited has a right agenda (conservative- Liberal party).

° Exposure assists in HR protection.

. Recent criticism of the media evident through media blackout applied to asylum
seekers (people avoiding topic).

Promoting and Enforcing Human Rights in Australia

e Aus. Is a democratic society & is well regarded for its HR record globally.

° However, some justified criticisms => asylum seekers, treatment of Indigenous
Australians in criminal justice system & the treatment of minority groups being equally
represented in politics, businesses & gov. organisations.

. In Aus HR is incorporated into domestic law through:
1. The Constitution.
2. Statute law.
3.  Common law.

e  Aus. & the UK are dualist systems (house of reps & senate), e.g. a treaty doesn’t make
it enforceable in Aus. Law.

. Rights & obligations of the treaty will need to be incorporated into Aus. Law by the
parliament usually passing legislation that echoes the words of the treaty or amends
existing laws.

. When Aus. ratified Rome Statute of the Int. Criminal Court in 2002, the Cwilth
Parliament simultaneously passed the Int. Criminal Court Act 2002 (Cth) & the Int.
Criminal Court (Consequential Amendments) Act 2002 (Cth) to enact the provisions of
the treaty into Aus. Law.

° Treaty- an int. agreement concluded between states in written form & governed by int.
law’.

e  While the int. legal system has been reasonably effective in promoting & publicizing
protection of HR there have been limits to its success in actually providing protection.

. Limits to effectiveness of int. law in protecting HR include the incorporation of HR into
dom. Law.

. Aus incorporates HR into their legislation in a process of:
° Drafting the treaty.
° States sign the treaty (with the intention to mirror it in their dom. Law).
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Reason Effect

Not all countries are party to HR e As aresult the individuals in those countries
treaties aren’t protected by such treaties.

e Thus the concept of SS comes in, yet some
argue that the UDHR acts as customary law
on everyone.

Lack of adequate enforcement o Enforcement of the UN bodies don’t apply to
mechanisms all treaties & some are optional rather than
compulsory.

e Even if a nation agrees to a treaty, it doesn’t
have to agree to the UN'’s enforcement
mechanisms.

Enforcement by consensus e Enforcement of any int. law is problematic bc
it relies on consensus, reciprocity & the
notions of legal responsibility.

Reliance on state reporting e The HRC with the Universal Periodic Review
program, relies on each member state to
accurately report its own HR infringements.

e States can choose not to report situations.

Lack of Security Council action e The SC has only used the powers of
humanitarian intervention 4 times & is wary to
intervene in sovereign states (Rwanda
genocide 1994).

War crime tribunals e Have often entrenched the conflict rather than
end it.

e ICC has had no major impact.

Lack of funding ¢ UN bodies all suffer from this which limits
their ability to function effectively.

Informal recognition of NGOs e The reporting procedures of nations to UN
bodies have been criticised as they don't
consider NGO information formally.

Effectiveness of the media e +ve in promoting issues & inspiring public
action to HR.

e However this can cause a “compassion
fatigue” in the public & also the media only
provides a broad but not deep coverage.
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It's when the treaty is ratified that it becomes legally binding in the state’s legal system

Aus. requires dom. Law incorporation.

A treaty isn’t directly binding so a country must act in the spirit of the treaty after

signing.

Monist systems -> those in which ratifying a treaty automatically becomes law in the
country as if it were an Act of Parliament (e.g. France & Netherlands).

Dualist systems-> signing a treaty doesn’t make it enforceable within Aus law. The
rights & obligations of the treaty will need to be incorporated into Aus. law in some way.

International treaty

Domestic legislation

International Convention on the Elimination
of All Forms of Racial Discrimination.

Racial Discrimination Act 1975 (Cth)
RDA.

Conventions on the elimination of All Forms
of Discrimination Against Women.

Sex Discrimination Act 1984 (Cth)
SDA.

Convention Against Torture and Other
Cruel, Inhuman, or Degrading Treatment or
Punishment.

Crimes (Torture) Act 1988 (Cth).

Rome Statute of the International Court.

International Criminal Court Act 2002 (Cth).

The role of domestic law measures:

The Constitution:

O
O

O

The Aus. Constitution lays down the system of the Aus gov through which HR are

recognised.

Treaty not legally binding unless ratified then enacted.

Aus doesn’t have a ‘Bill of Rights’ (single list of rights/Charter) meaning HR in Aus don’t
come from ONE single source but rather from laws, cases & the Constitution.

Rapporteur- someone who checks if we're complying with our obligations (from UN).

The Constitution supports HR through:
Separation of Powers.

Division of Powers.

Expressed rights.

Implied rights.

arwbdE

Separation of powers:
important in protecting HR

The nature of the Constitution as a document that is difficult to amend.

provides a system of checks & balances to ensure that no single aspect of gov has
more power than the next & the gov. is subject to limitations on its power
Gov decisions can be reviewed through an independent judiciary

© The School For Excellence 2019

tsix

www.tsfx.com.au

Free Exclusive Online Resources



o Enables the judiciary to refute any legislation incompatible with the rights &
limitations in the Aus constitutions involving the branches of state

. Three different branches:

1. Legislative:
. Lawmakers (House of Reps & Senate).
. Bicameral system.
. HR better protected bc upper house acts as a house of review & can amend
proposed laws to better reflect the needs of more people in society.

2.  Executive:
. Administer laws by parliament (Governor-General, PM & the Cabinet).
e  Carries out and applies laws enacted by legislature.

3. Judiciary:
. Interpret and apply the law (courts).
. Important bc it carries out independent enforcement of the law through
imposing sanctions.

. Independence of the judiciary from the 2 political branches is essential for upholding
the rule of law, ensuring gov & individuals are subject to the same law -> also helps
ensure rights & liberties are protected from risk of abuses of power that could come
with a politicised judiciary.

° Division of powers:
o Divides governmental power between the Clth & the States.
° Limits power of the Clth & hence ensures power isn’t too centralised in one place.
. Allocation of law making powers.

e  Three branches:
1. Exclusive powers- powers of the Clth.
2. Residual powers- powers of the state.
3. Concurrent powers- powers of both the Clth & state.

. Purpose of DOP -> ensure the state retains power & can pass laws on a localised level
relevant to the people living in their state.

. Effect of DOP -> Each state is treated equally, thus no person is disadvantaged.

° Heads of power-> powers listed in s.51 & s.52 describe the area that the Cth can
legislate on (e.g. currency, marriage, external affairs, ability to legislate on treaties like
ICCPR, ICESCR, CRoC, CEDAW, UDHR).

. Residual powers-> powers not listed (thus omitted) in the Constitution for the Clth to
legislate on are deemed to remain the powers of states (e.g. air navigation & terrorism
regulation).

. Constitution contains expressed & implied rights.

. Section 109: Cwlth overrides state laws.
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° Section 128: the right to change the Constitution on through referendum- double
majority (majority of voters & majority of states need to be in favour of the change).

Expressed Rights: Entrenched into Constitution and can only be changed by referendum.
The Constitution contains a limited number of express rights, including the, the right to vote
in Commonwealth elections (s41) and the cases (s80).

Implied rights: Underlie the actual words of the constitution but are not themselves
expressly stated directly in the constitution. These include the right to freedom of political
communication and the right to vote.
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