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International legal norms prohibiting torture and other forms of ill treatment have developed mainly 
since 1945 as central components of the international law of human rights. Article 5 of The 
Universal Declaration on Human Rights (UDHR), 1948 includes freedom from torture as one of the 
fundamental rights belonging to all human beings. Subsequently, identical or similarly worded 
prohibitions were included in human rights treaties adopted at international and regional levels, and 
these set legal standards for individual governments to follow.  
 
There are numerous legal responses to torture that are currently in place internationally and 
domestically in Australia. Over the past several decades, a number of international agreements and 
declarations have condemned and/or sought to prohibit the practice of torture by public officials,1 
leading many to conclude that torture is now prohibited under customary international law. The most 
notable international agreement prohibiting torture is the United Nations Convention against Torture 
and Other Cruel, Inhuman, or Degrading Treatment or Punishment (CAT), signed by Australia and 
147 other countries. In Australia, the issue of torture is governed by the Crimes Legislation 
Amendment (Torture Prohibition and Death Penalty Abolition) Act 2010, which repealed the Crimes 
(Torture) Act 1988 (Cth), as it was made redundant by the new offence of torture. The amendment 
is based on the elements set out in article 1 of the UN Convention. Given the serious nature of 
torture, the offence applies to anyone under Australia’s jurisdiction, regardless of whether the actual 
offence was connected to this country. The effectiveness of this Act is yet to be seen, however 
Australia’s compliance with international conventions is to be criticised, as there have been a 
number of violations of UN agreements, including the Convention Against Torture.  
 
Despite such international conventions, torture cases continue to arise. This is depicted in the 2004 
Abu Ghraib torture and prisoner abuse scandal committed by military police personnel of the US 
Army. The US Constitution and US federal law prohibits the use of torture, yet such human rights 
violations occurred. Soldiers involved in the violations have been tried and sentenced to prison, and 
additional court cases are pending on other persons who engaged in such violations. The conviction 
of the perpetrators highlights the effectiveness of the US government in meeting its international 
legal obligations in eradicating torture.  
 
Further, evidence suggests that non-governmental organisations have played the most influential 
factor for stopping torture. The World Organisation Against Torture and Amnesty International serve 
to expose widespread human rights violations and hold governments accountable to comply with 
their international obligations. Based in Geneva, OMCT’s International Secretariat provides medical, 
legal and social assistance to hundreds of torture victims and ensures the daily dissemination of 
urgent appeals across the world, in order to protect individuals and to fight against impunity. It 
provides support to specific categories of vulnerable people, such as women, children and human 
rights defenders through its specific programs, and also submits individual communications and  
  

                                                      
1 Universal Declaration of Human Rights (1948) (article 5) 

International Covenant on Civil and Political Rights (1966) (article 7) 
Declaration on the Protection of All Persons from Being Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment (1975) 

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (1984) - created the Committee Against 

Torture under article 17 

Optional Protocol to the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (2002) 
Convention on the Rights of the Child (1989) (article 37) 



alternative reports to the special mechanisms of the United Nations. The effectiveness of the 
Convention against Torture and its Committee has greatly increased due to the awareness that 
these NGOs produce.  
 
 

 
It was in 1948, that the UN General Assembly adopted the Convention on the Prevention and 
Punishment of the Crime of Genocide (CPPCG), legally defining and criminalising genocide for the 
first time. Despite its criminalisation, however, there have been several episodes of genocide, 
including the Tutsi peoples of Rwanda. There have been many international and domestic, legal and 
non-legal responses addressing the horrific nature of genocide, each with varying degrees of 
effectiveness. 
 
The enforceability issues associated with the CPPCG limit its effectiveness as a means for 
achieving justice. In the case of the Rwandan Genocide of 1994, many human rights were violated 
and the international response was scrutinised. The main criticism of the international community’s 
response was that it was reactive, not proactive. The CPPCG has developed a mechanism for 
prosecuting the perpetrators of genocide but hasn’t developed the mechanism for intervening as it 
occurs. It can be concluded that human rights were not protected effectively in this case, as the 
international response was slow, and other countries involvement were insignificant. However, the 
UN admits to their slow response and has since implemented steps to prevent/stop future genocide 
attempts. Currently, Australia is in breach of its international obligations to prohibit the crime of 
genocide in domestic law. The Australian Government believed that existing laws were sufficient in 
fulfilling the responsibilities set forth in the CPPCG, and thus, the Genocide Convention Act 1949 
(Cth), which governs Australia, merely approved Australia’s ratification to the convention.  
 
Education about genocide, as well as other measures to prevent its occurrence must be supported 
by legislation if Australia is to fulfil its international obligations. In the case of Nulyarimma v 
Thompson (1997) where members of the Aboriginal community alleged that certain members of the 
Australian Parliament had committed genocide, it was found that genocide is not a crime in 
Australia. After the decision, the Anti- Genocide Bill 1999 (Cth) was introduced into parliament to 
amend the Genocide Convention Act 1949 (Cth) to create a specific offence of genocide. It was not 

passed. However, since 2002, genocide has become a crime  of universal jurisdiction under 

Australian law as a result of the passage of the international criminal court legislation. 
 
Without non-legal mechanisms, law enforcement bodies would remain unaware and thus fail in their 
duties to protect civilians targeted by governments committing genocide. Genocide Watch and 
Genocide Intervention are two non-profit organisations that respond to the issue of genocide. 
Genocide Watch, the international alliance to end genocide, exists to predict, prevent, stop, and 
punish genocide, raise awareness and influence public policy concerning potential and actual 
genocide. It played a major role in the legal initiates that followed the Rwandan Genocide, 
highlighting its effectiveness in spurring governmental responses to the issue. Also in 2003, 
Genocide Watch was the first global anti-genocide organisation that warned of the impending Darfur 
genocide. The Genocide Intervention however, aims to empower individuals and communities with 
the tools to prevent and stop genocide. These non-legal responses educate people and can place 
pressure on governments to stop other nations from committing this crime.  
 
Ultimately, legal responses are currently ineffective in achieving justice and addressing the crime of 
genocide. Moreover, it can be considered that without non-legal responses informing the masses of 
such atrocities, some human rights abuses may go unnoticed and undetected. Thus, non-legal 
responses can be considered very effective towards achieving justice in regard to combatting the 
crime of genocide. 


