LEGAL STUDIES

Area of Study Two Assignment

1. Whatis meant by specific powers?

Specific powers are those which are listed in section 51 of the Constitution and are given to the
Commonwealth Parliament to make laws for the ‘peace, order and good government of
Australia’

2.  What are enumerated powers?
Enumerated powers are governmental powers which are set out in the constitution.
3. Using an example, explain what is meant by the exclusive powers of parliament.

Exclusive powers are those set out in the Constitution that belongs solely to the
Commonwealth Parliament. All powers set out in section 52 of the Constitution are exclusive,
in addition coining money (s. 115), defence and military forces (s.114) and customs and excise
(s.90) are all exclusive powers.

4. What are concurrent powers? Use and example to explain this term.

Concurrent powers are those which are held by both the Commonwealth and State
Parliaments. These powers include taxation (s51), bankruptcy (s.51) and marriage (s.51).

5. What is meant by residual powers and what section of the constitution provides for the
use of such powers?

Residual powers are those which are not listed in the constitution and therefore belong to the
states Sections 106-108 of the Constitution mention these powers and at to protect the laws
and Constitutions of the States.

6. Define specific prohibitions. Discuss two ways in which the power of the
Commonwealth Parliament to make laws is prohibited.

Specific prohibitions are set out in certain section of the Constitution and place restriction on
the types of laws made by the Commonwealth and/or State parliaments. Examples of
restrictions on the Commonwealth parliament are that the Commonwealth Parliament are not
able to discriminate against a state and that the Commonwealth parliament are not able to
legislate in respect of religion, that is that they cannot establish a state religion.

7. What is the significance of section 109 of the constitution?

Section 109 of the constitution states that “When a law of a State is inconsistent with a law of
the Commonwealth, the latter shall prevail, and the former shall, to the extent of the
inconsistency, be invalid”. This section is significant as it shows the introduction of the use of
judicial review to ensure that the Commonwealth and State Parliaments laws are not
inconsistent and that when both parliaments make a different law regarding the same area,
that the law made by the Commonwealth overrules that of the State.
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8. Define the terms ‘structure’, separation of powers’ and ‘representative government’
Structure: The arrangement of and relations between the parts or elements of something.

Separation of powers: The doctrine of the separation of powers states that the three key
functions within Australia's legal system must be delegated to three independent bodies — the
legislative function (law making, by parliament), the executive function (law administration and
application in society, by the government) and the judicial function (dispute settlement, by the
courts and tribunals). This aims to provide a system of checks and balances, prevent
corruption and ensure just outcomes. It also ensures that no one body has absolute power and
no one branch can control or interfere with another.

Representative government: Representative democracy is a form of government founded
on the principle of elected individuals representing the people.

9. Explain what might happened to individual rights if one person held the power to make
laws, enforce laws and judge whether laws had been broken

If there was no separation of powers, our country would be like a dictatorship and laws would
be passed without any checks or balances, and the rights given would not be created through
the general consensus of the majority, but instead any one person or body alone. The concept
of representative and responsible government would therefore me diminished as well.

10. What process is used to change the written words of the constitution?

The written words of the Australian Constitution can be changed only thought the use of a
referendum, a vote which depends upon the approval by both houses of parliament, in most
cases and a double majority vote nationally.

11. Where is this section found?

Section 128 of the Constitution sets out this referendum process as the means of changing or
amending the Constitution.

12. Outline the process used to change the law via a referendum.

In order to change a law via referendum a Constitution Alteration Bill needs to be drafted which
will then go through the Federal Houses of Parliament. If the Bill passes through both houses
of parliament then it will be put to the electors, however the Governor-General can still put a
Bill to voters even if it has only been passed by one house. The voting process for a
referendum depends upon a double majority, this means that the majority of voters all over
Australia must have said ‘yes’ to the proposed change AND the majority of voters in the
majority of States must also have said ‘yes’ to the change. According to section 128 of the
Constitution, if either of these fails, then the referendum will also have failed. If a double
majority is ascertained however, the Constitution Alteration Bill then receives Royal Assent
from the Governor-General and the relevant section of the Constitution is changed.

13. How effective have referendums been at bringing about a change to the balance of
power between the Commonwealth and state parliaments?

In the past only eight out of 44 referendums have been successful. This is largely due to the
extensive process which must occur for the change to pass. Many of the referendums that
have been passed were involved in the change to the balance of power between the
Commonwealth and State Parliaments, giving the former increased legislative power.
Examples of these changes were the Constitution Alteration (State Debts) act 1909 which
empowered the Federal Parliament to make laws in relation to the states’ public debts (s.105)
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and the Constitution Alteration (Aboriginals) Act 1967 which removed the Commonwealth
Parliaments exclusion to make laws for the Aboriginal people, thus giving them the power to
make laws for all Australians.

14. ‘Rights in Australia are well protected by the Commonwealth Constitution, in part
because of section 128 of the Constitution.

Discuss the extent to which you agree or disagree with the above statement. In your
answer, explain the significance of one High Court case that you have studied related to
the constitutional protection of rights in Australia.

Despite the Constitution having a list of 5 main express rights (the right to acquisition of
property (s 51 (xxxi)), the right to a trial by jury (s 80), the right to freedom of interstate trade
and commerce (s 92), the right to freedom of interstate discrimination (s 117) and the right to
freedom of religion (s 116)), it can be seen that the document does little to protect the rights of
individuals.

Section 128 of the Constitution, outlines the method of a referendum, a process which involves
the direct compulsory voting on an issue by all Australians above the age of 18. This section
acts to protect the rights of Australians by restricting the Commonwealths ability to change the
wording of the Constitution, thus giving the people the power to make decisions regarding their
rights and freedoms. However, the usefulness of the referendum process in the protection of
rights is greatly restricted, as evident by the low amount of successful referendum in the past
(only 8 of the many referendum attempts have been successful).

An example of a High Court case regarding the protection of rights in Australia is the Roach v.
Electoral Commission 2007 case, whereby female prisoner Vicki Roach challenged the
Constitutional validity of an act passed by the Howard Government banning prisoners from
voting in elections. She argued that the act breached the implied right of political
communication. The High Court agreed with Roach’s argument stating that it is ‘unreasonable’
to fully exclude prisoners from voting and so stated that section 24 implies that all Australian
citizens had the right to vote except where there are reasons why they should be excluded
(Including being of unsound mind or serving a prison sentence of more than three years).
Despite the case proving Roach’s argument to be valid, it highlights the difficulty in actually
changing the written word of the Constitution; rights can be implied, but it is extremely hard to
amend or remove any rights that are entrenched within the Constitution.

15. Define what is meant by a ‘right’? Distinguish between a human right and a political
right?

Rights are predominately privileges granted to individuals by governing bodies, and are
generally written into laws. Human rights are the rights and freedoms to which every human
being is entitled; that is, those recognised by the United Nations whereas Political rights
involve the power to participate directly or indirectly in the establishment or administration of
government, for example the right of citizenship, the right to vote, and the right to hold public
office.

16. How does the international community protect human rights?

Human rights are protected internationally through the Universal Declaration of Human Rights
which was adopted by the United Nations in 1948 in order to ‘promote social progress and
better standards of life in larger freedom’. Some of these rights which according to the
declaration are ‘inherently entitled’ to all human beings include the right to life, liberty and
security, the right to own property, the right to rest and leisure and the right to freedom of
opinion and expression.
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17. Define expressed or explicit rights. How does our Constitution protect these rights?
Give an example of each.

Express rights are those set out in the Constitution which act to limit the actions of the
Commonwealth Parliament, who cannot pass any legislation that infringes these protected
constitutional rights. There are 5 express rights which are written in the constitution, all of
which can only be changed or removed via a successful referendum. These 5 rights are:

e The right to just acquisition of property -> Constitution states that the acquisition of
property by the Commonwealth from any state of person must be on ‘just terms’ and
compensation must be provided that is reasonable and fair under the circumstances (s 51
(xxxi))

e The right to a trial by jury -> Constitution states that the ‘trial on indictment of any offence
against any law of the Commonwealth shall be by jury (s 80)

e The right to freedom of interstate trade and commerce -> Constitution states that ‘trade,
commerce and intercourse amongst the states...shall be absolutely free’ (s 92)

e The right to freedom from interstate discrimination-> Constitution gives protection to
Australian citizen from being discriminated against on the basis of the state they live in (s
117)

e The right to freedom of religion — Constitution states that ‘the Commonwealth shall not
make any law for establishing any religion, or for imposing any religious observance, Or
for prohibiting the free exercise of any religion’ and that ‘No religious test shall be required
as a qualification for any office or public trust under the Commonwealth’ (s 116)

18. Define the term ‘implied rights’

Implied rights are those not explicitly stated or written in the Constitution, but which have been
found by the High Court to have been suggested or intended by the authors of the
Constitution. IN Australia there is only one implied right: the right to freedom of political
communication, which was created after the High Court interpreted the text of the Constitution
and considered the systems such as representative and responsible government that it
embodies. They then indicated that there are implied rights to free speech and communication
on matters concerning politics and government

19. What was the significance of the Theophanous case?

The case Theophanous v. Herald Weekly Times Ltd (1994) involved Theophanous, a member
of Federal Parliament suing the Herald for defamation, after they published a letter that
criticised him as a politician. The High Court decided that publication of the letter was not
defamatory as, the freedom to publish material discussing not only government and political
matters, but also freedom to discuss the performance of government members is implied in the
Commonwealth Constitution. This case therefore extended the implied right of freedom of
political speech, to include publication of discussion about the conduct and performance of
political figures. The High Court found that the freedom of public discussion of political and
economic matters is essential to allow the people to make their decision and to cast their vote
effectively.
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20. What is a Bill of Rights?

A Bill of Rights is a written statement of rights to be protected for the benefit of the people to
whom it applies. Such a bill can either be included as part of the Constitution, meaning that it
can only be amended through a successful referendum or it can the form of an ordinary
statute, which can be amended in the same way as any other statute, via Parliament.

21. Indicate how other countries protect the rights of citizens? (Provide a general outline of
Entrenched Bill of Rights/ Statutory Bill of Rights etc.)

Various means of protecting human rights are used throughout the world; these include a Bill
of Rights (i.e. in Canada- the Charter of Rights and Freedoms), rights established within a
Constitution (i.e. Bill of Rights entrenched in the US Constitution in 1791) or a statutory Bill of
Rights (i.e. New Zealand Bill of Rights Act 1990). An entrenched Bill of rights sets limits on the
power of government in relation to its citizens and can usually only be changed through a
successful referendum or a similar political process whereas a statutory Bill of Rights is an
ordinary statute and may be amended or appealed in the same manner as any other law.

22. How are some rights limited?

Both entrenched and statutory Bill of rights can contain ‘limitation’ or ‘override’ clauses.
Limitation clauses are contained within most Bills of Rights. They recognise that a right exists
but impose a limit on the extent to which that right applies, for example the right to freedom of
speech is limited due to the right for a human not to be discriminated against on the basis of
sex, race or religion. Additionally, limitation clauses also allow the courts to limit the extent to
which a right is acceptable in a democratic system of government. Override clauses, however
are less common. They allow the parliament to pass legislation that takes priority over the
rights protected in a Bill of Rights.

23. How are rights enforced?
Rights contained within a Bill of Rights can be enforced in a number of ways. These include:

e An interpretive approach: acts to provide a remedy for an individual bringing a claim
against a law which infringes their rights.

¢ A watchdog approach: sets up a human rights body to monitor the rights established.

e A complaints-based approach: which allows individuals to ring an action before a court or
tribunal to obtain an enforceable remedy for a breach of their rights.
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