LEGAL STUDIES

Crimes Amendment (Child Homicide) Act 2008

A. Crimes Amendment (Child Homicide) Act 2008

The Crimes Amendment (Child Homicide) Act 2008 aims to overcome issues surrounding the
leniency of sentences given to those that kill children and commit a number of other offences.
The amendments also intend to minimise the number of children being killed and to overcome
concerns of the offence of negligently causing serious injury. These amendments were highly
influenced by a number of cases that caused public outrage due to the leniency of the
sentences received by the offenders, including the case of Thomas Towle and the case of
DPP v. Arney (2007). The public also demanded for protection for the vulnerable and for those
responsible to be punished for their actions. Arney admitted to punching his 5 month old
daughter on up to ten occasions and he was charged with recklessly causing serious injury
after fracturing her head. After fatally causing part of her bowel to split due to his physical
abuse, he was charged with manslaughter. He received nine years imprisonment with a non-
parole period of five years. After public outrage this was then increased to eleven years with a
minimum of eight. While Towel killed six and seriously injured four teenagers after losing
control of his speeding car and ploughing through the group of youths. He was sentenced to
imprisonment for a maximum of ten years with a minimum of seven when he was found not
guilty of culpable driving but guilty of 6 counts of dangerous driving causing death and four
counts of dangerous driving causing serious injury. Calls from the public for tougher sentences
resulted in a change from a maximum of five years per count of dangerous driving to be
increased to ten years. Both cases provoked sorrow and anger amongst the community and
influenced parliament to create tougher laws on sentencing.

B. Purpose of the Bill

The purpose of a bill is explained in the second reading by the relevant minister or a private
member.

C. Scrutiny of Acts and Regulations Committee

Within the Victorian legal system the Scrutiny of Acts and Regulations Committee looks at new
bills while they make their way through parliament. The main roles of the committee include
ensuring the bill doesn’t infringe unjustifiably on rights or freedoms of the community and
examines the compatibility statement prepared by the minister who introduced the bill. In
relation the Crimes Amendment (Child Homicide) Bill 2007, the Scrutiny of Acts and
Regulations Committee investigated the bill after the second reading in December of 2007.
The committee reported to the Legislative Assembly and commented on sections on the bill
concerning discrimination on the basis of age as the bill only protects children up to six years
of age.

D. Opposition’s Views

The opposition voiced their views on why they believed aspects of the bill would not repair a
number of the issues it intended to. These included that: the sentences handed down by the
courts would not be significantly changed. That rather than being convicted of murder some
offenders may be convicted of the lesser charge of child homicide, just as the jury in the
McMaster case were unable to agree on a murder charge and therefore he was convicted of
manslaughter. The opposition also debated that the bill doesn’t deal with the responsibility of
those who ought to have known that the child was in trouble and didn’t speak up and therefore
did not do everything in their power to protect the child. They also brought to the Legislative
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Assembly’s attention that there has been years of delay in the Attorney-General’s response to
the Law Reform Commissions recommended changes to the family violence laws and that
they should instead focus on introducing these recommendations that have the potential to
assist thousands of victims of family violence. The stated that the government should also be
focusing on the prevention and protection of children in dysfunctional families rather than the
proposed amendments.

E. Purpose of the Committee Stage

The consideration in detail or committee of the whole house, depending on which house the
bill is in, involves a discussion with all members of the house of each clause in detail. This form
of discussion is less formal that the debate that occurs in the second reading and therefore its
purpose is to allow for more free flowing debate that is more likely to come to a conclusion. If
the parties are likely to agree this can also occur in a smaller committee with a designated
number of representatives per party or can be eliminated if the house unanimously agrees.

F. Passage of the Bill in the Second House

When a bill enters the second house it undergoes the same procedure that it went through in
the house it was initiated in. However any amendments to the bill must be communicated to
the original house as both houses need to approve an identical bill before it can become law.
Therefore when a bill is introduced to the second house it will initially endure the first reading
where the long title of the bill is read, it is placed on the agenda for a future day and copies of
the bill and exploratory notes are passed out to all members of the house. If the bill is being
introduced into the Victorian legal system at the beginning of the second reading the minister
who introduced the bill will present the statement of compatibility which states whether the bill
is compatible with the Charter of Human Rights and Responsibilities and give reasons. The
second reading speech will then be given by the relevant minister or private member and will
outline the purpose of the bill. In the majority of cases debate will then be adjourned until a
future sitting to provide members of parliament time to study the bill and its effects before
debate commences. When the second reading debate returns the relevant opposition member
will deliver the main opposition speech in response to the bill and then the Government and
the opposition will take in turn to speck. A vote will then be taken at the end of the debate. The
next stage of the process is the consideration in detail (in the lower house) or committee of the
whole house (in the upper house) where the president or speaker will leave the house and all
members will discuss each individual clause of the bill in a less formal manner than the debate
in the second reading. This is where amendments are most likely to occur. When the speaker
or president returns to their chair they will ask that the government accepts the committee’s
report. Then the third reading will begin where the long title of the bill is read and further
debate may occur. After the third reading the bill will have passed the second house.

G. Effectiveness of Parliament as a Law-making Body

Making laws through Parliament has many strengths, however there are also numerous
weakness that are found within the Parliament’s law-making system. Parliament has the ability
to make laws whenever the need arises, while courts can only make laws when the case in
front of them demonstrates a need to change a particular law. However, Parliament is not
always sitting and can therefore only make laws when it is. The Commonwealth Parliament
can only make laws on issues that are within their constitutional powers. For example after the
Port Arthur massacre is was evident that there needed to be stricter laws put in place
concerning guns. Although the Commonwealth Parliament were unable put new laws in place
as guns come under criminal laws which are the Sates reasonability action could be taken by
the states.
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Both the Commonwealth and state Parliaments are elected by the people as the Australian
Government is a representative Government where they stand for views and values of the
majority. The Parliament is also answerable to the people as they have the ability to and will
vote them out of the seat if they are not representing their views at the next election and
therefore they do their best to stand for the majority of society. However within Australian
society there are many conflicting views it is impossible for the Parliament to keep all citizens
content. With controversial topics such as voluntary euthanasia and abortion this can also
mean the Parliament will not create legalisation as they are fearful of not receiving votes at the
next election.

Parliament also has the ability to investigate into the different areas of law so that good quality
legislation can be created and meet society’s needs. They do this by giving subordinate
authorities the power and resources to investigate into a particular issue such as abortion and
defences to homicide. These subordinate authorities, such as the Victorian Law Reform
Commission then investigate the issue is detail by consulting with experts and getting
submissions from the public and will then present recommendations to the Parliament.
However this is a slow process as the investigation, development and implementation of
recommendations is time consuming and therefore change may lag behind the community’s
values and need. Although these changes may take time the Parliament ensures that the
issues and concerns of the community are well researched and therefore changes and law
implemented are in the best interests of citizens.

Parliament is the ultimate and supreme law-maker, who holds power over the other law-
making bodies. As Parliament has the ability to make laws on any issue, provided that it is
within their constitutional powers; abolish, annul or amend a previous act made my parliament,
override laws made through subordinate authorities and also delegate its law-making powers
to subordinate authorities and remove those powers at any time. Parliament decides on what
values are reflected in the laws and can also influences society’s values by introducing laws on
certain issues. Therefore Parliament is the most important and most powerful law-making
body.
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