LEGAL STUDIES

Relationship between parliament and the courts in law-making

Although Parliament is the supreme law-maker, it is not the sole source of new laws. It may be
argued that due to Parliament’s sovereignty that it does not need courts to make laws; however this
is not true, as both courts and Parliament rely on each other in order for law-making in Australia to
be most effective. Obviously Parliament and the courts have two distinct ways of creating new laws,
therefore both Parliament and courts have varying strengths and weaknesses of law-making. In
general though, a weakness in one method of law-making is usually accounted for through a
positive attribute of the other, thus confirming that both Parliament and the courts rely on each
other.

One major strength of law-making by Parliament is that Parliament’s role is to make laws for the
peace, order and good government of society. As a result, they spend the majority of their
Parliamentary sitting time making laws. Another strength of Parliament is that members of
Parliament are elected into office. This confirms that they should reflect the values and beliefs of the
community who elected them in. Another strength of law-making by Parliament is that they often
have an accurate account of the expectations of the society in regards to law-making. This is largely
due to the fact that Parliament can seek advice from experts and formal bodies such as law reform
bodies. In addition, Parliament is effective as a law-maker as they are able to create, amend and
repeal entire laws in one enactment. This gives Parliament the freedom to ensure laws are relevant
in today’s terms and also allows them to correct potential mistakes in marking. Furthermore, due to
the power of an Enabling Act, Parliament is able to delegate law-maker to subordinate authorities.
This allows Parliament to focus on important, nation-wide issues, rather than petty laws such as
local dog poo. Finally, Parliament makes laws “in future” which is where they try to foresee future
circumstances. This ensures that the laws do not become outdated and can protect the peace,
order and good government of society in the future.

Although there are many strengths of law-making through Parliament, there are also many
weaknesses of it. Firstly, Parliament is not always sitting, therefore their capacity to pass important
legislation can be delayed. Secondly, as members of Parliament are expected to vote in favour of
their political party’s beliefs, they tend to be subject to political influence. Another weakness of law-
making through Parliament is the government holds the majority of seats in the upper house then
this may lead to “rubber stamping” of laws. Additionally, even though Parliament attempts to make
laws “in future”, this often very unrealistic and unreasonable as it is too difficult to predict future
circumstances. However, if this does occur, courts are often expected to “fill the gaps” left by
Parliament. This is an example of how the courts can assist Parliament in law-making.

There are many strengths of law-making through the courts which are not offered through
Parliament. Firstly, the doctrine of precedent ensures that law-making is consistent, coherent and
certain. However, if a judge does not want to stand by an existing precedent, they have flexibility
through being able to reverse, overrule, distinguish between or disapprove of a previous judge’s
decision. Judges, unlike politicians in Parliament, are free from political bias. As a result, their
decisions made and precedents created are unbiased and in the best interest of our country.
However, if a judge does happen to make an incorrect decision and it is apparent that an existing
precedent is not fair, Parliament’'s sovereign power allows it to repeal such a law, ensuring that
common law is appropriate in today’s terms.

Even though many laws are made by Parliament, these laws are not relevant unless they can be
interpreted, applied and enforced. This is the role of the courts and one aspect of the relationship
they share with Parliament. The primary role of the courts is to settle disputes, and to do so
Parliament relies on the courts to apply the law to specific cases. Statutory interpretation is often
required by the courts to interpret the meaning of words within the legislation. Parliament may make
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legislation and discuss the purpose of such law, but without courts interpreting the meaning of
intention of the legislation then it is effectively useless as it cannot be applied to cases.

In conclusion, Parliament and the courts need each other for law-making. Parliament makes laws

and this is their main role. Courts primary role is to settle disputes yet their secondary role is to
make laws when there are gaps left by Parliament. This results in smooth and efficient law-making.
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