LEGAL STUDIES: VLRC AND PROVOCATION
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Introduction

Laws are essential to Australian society. Without them, a coherent society could not exist and
structure and stability within the community would be non-existent. Laws must be known,
understood and accepted, while also reflecting the values and beliefs of society, so as society’s
values change, laws must be reformed. Law reform refers to the process to change law in response
to shifting values or circumstances. In order to ensure laws meet society’s current values, they must
be continually reviewed. The reviewing of such laws is done by numerous bodies, including the
Victorian Law Reform Commission (VLRC), who try to highlight the need for a change in the law.
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The Structure/Role and Membership of the VLRC

The Victorian Law Reform Commission is an independent, government-funded non-political body
set up to investigate the need to change laws in Victoria. The VLRC was established in 2000 and
are an independent body with full time and part time members. The VLRC’s main role is to
investigate and review laws and make recommendations to Parliament. Although they are given
“references” by the Attorney-General and their major responsibility is to research issues the
Attorney-General refers to them, the VLRC also has the power to recommend minor changes to the
law without a reference. In addition to this, members of the community can also suggest areas for
law reform and the VLRC will then undertake research in order to determine whether the matter is in
the public interest to pursue by briefing the Attorney-General in order to seek terms of reference.

The Victorian Law Reform Commission consists of six part-time commissioners and a full-time
chairperson. When it is deemed necessary, full-time commissioners may also be appointed to
particular projects. Each of the commissioners is designated to work intensively on one or more
projects in what are called divisions of the commission. As a result, all commissioners are involved
in decision making about the recommendations in reports published by the commission. The terms
for the appointed chairperson and commissioners are determined by the Victorian government.
Although each commissioner has their own project/s to work on, they are assisted by staff that
organise and carry out the consultations, handle administration, and research, write and produce
the commission’s publications. The current chairperson of the VLRC is Professor Neil Rees, while
the six part-time commissioners are Paris Aristotle AM, Magistrate Mandy Chambers, Hugh de
Krester, Her Honour Judge Felicity Hampel, Professor Sam Ricketson and His Honour Judge lain
Ross AO.

The Victorian Law Reform Commission’s role is:

To make law reform recommendations on matters referred to it by the Attorney-General

To make recommendations on minor legal issues of general community concern

To suggest to the Attorney-General that he or she refer a law reform issue to the commission
To educate the community on areas of law relevant to the commission's work

To monitor and coordinate law reform activity in Victoria.
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Why Law Reform in General is Necessary

Laws are made that reflect the values and needs of society. In order to be effective, these laws
must be known, accepted and understood by society, while also being enforceable by law.
Therefore, it is necessary that laws be continually reviewed and changed in order to meet these
goals. Primarily, laws may need to be changed because of changing values in society, technological
advances and political circumstances.
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Changing Values in Society

Laws must be continuously
updated in order to meet the
expectations of society and
our changing values and
beliefs. Over time we have
withessed our values grow
significantly, and through laws
being reformed as result we
now have equal opportunity
for women, women having the
right to vote, abortion, same-
sex relationships and “no-
fault” divorces. The social,
moral and economic values of
society simply must be
reflected in the law. Hence,
when there is a change in
these values, laws should also
be changed so that they
continue to be relevant and
accepted by society.

Technological Advances

It is a given that technology is
always changing, whether it
be a gradual or significant
change. Consequently, it
becomes necessary that new
laws are formed or current
laws are reformed in order to
accommodate  such  new
technology. In recent times as
our technology is rapidly being
developed, there have been
many adjustments to laws and
new laws have been created
altogether. Advances in stem
cell research has lead the
Federal Parliament to pass
the Research Involving
Human Embryos Act 2002
that regulates the use of
embryos for research.
Furthermore, as the issue of
cyber bullying continues to
gather momentum due to
relatively new technologies
such as internet and mobile
phones, cyber stalking laws
have been implemented to
help prevent such cyber
harassment. Laws have also
been made to cover issues
such as llegal internet
pornography, internet hacking
and IVF.
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Political Circumstances

Changing political
circumstances can bring about
radical changes to the law.
The terrorist attacks on the
World Trade Centre and the
Pentagon in the United States
of America on 11t September
2001 prompted major
changes to security laws
around the world. As a result,
unprecedented anti-terrorism
laws have been implemented
in Australia. New legislation
since 2001 grants police the
right to detain suspects of
terrorism or underworld crime,
as well as their families,
neighbours or friends without
the right to make phone calls
during questioning. In
addition, if police apply for a
“coercive questioning order”
they have the right to detain
suspects for a longer period of
time without arrest. Effectively

due to the political
circumstances surrounding
terrorism, the rights of

suspects in terrorism and

underworld crime can be
removed to ensure
questioning by police is

maximised. Such law reforms
are made to essentially
protect the community from
new potential harms.
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The Process of Law Reform That Is Followed By the VLRC

The VLRC’s primary responsibility is to research issues the Victorian Attorney General refers to it,
but also has the power to recommend changes to the law without being given a reference by the
Attorney General. Additionally, members of the community may also suggest areas for law reform
and the VLRC will then undertake research to determine whether the subject is in the public interest
to pursue. However, the VLRC primarily acts following a reference from Parliament, and therefore
the process of law reform in this way will be investigated. Throughout history, the VLRC has been
very successful in bringing about changes to the law in order to reflect the ever changing values and
beliefs of society. However, when going about a change in the law, the VLRC has a specific process
which it follows.

Law Reform Process

STEP DETAILS

1* A need to change the law is identified.

o The Parliament a_sks the Attorney-GeneraI to get the VLRC to investigate the
need for change in a particular law.

3* An official “reference” is given by the Attorney-General to the VLRC.

4 The VLRC either receives a reference from the Attorney-General or initiates a

community law reform project itself.

There is a review of the current law and the commission’s staff undertake
initial research and consultation.

A consultation paper is published, which explains the key issues. The paper
6 also consists of an investigation as to the effect a change in the law will have
on the community.

Submissions are invited from any interested individuals or groups and further

7 .
consultations are undertaken.

8 A report is published to Parliament with recommendations for changes to the
law.

9 The Attorney-General tables the report in Parliament.

10 Parliament decides whether to implement the recommendations.

*Steps 1-3 only occur when Parliament suggests areas for law reform.
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Why the Abolition of Provocation Was Necessary and the Commission’s “Terms of
Reference”

The defence of provocation was abolished in 2005 after its abolishment was recommended by the
VLRC. Provocation was a partial defence which had reduced the serious crime of murder to the
lesser charge of manslaughter if the defendant could prove they were provoked.

Following much public outcry, after a particular murder case where James Ramage successfully
used the defence of provocation after murdering his wife, there was an unprecedented level of
public interest in the defence of provocation. Although the Attorney General had already sought the
VLRC to investigate defences to homicide prior to this case, it largely influenced the decision for the
homicide defence of provocation to be abolished. In the years leading up to this law reform, there
had been much public debate over the defence of provocation, with many individuals and groups
believing it did not reflect the current values and beliefs of society. Furthermore, it was widely
agreed that provocation was a very gender-biased defence- out of 181 claims of provocation only
one was female with all crimes being of a sexual-relationship nature.

After receiving a reference from the Attorney-General in September 2001 to examine the law of
homicide and its defences, The VLRC undertook research on the issue and following much
consultations, submissions, public comments and investigations, its final report was released in
November 2004. The main reasons cited by the VLRC for advocating change included: that
provocation is gender biased; it attributes blame to the victim; it is confusing and complicated; and
should instead be a factor taken into account when sentencing.
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VLRC’s Terms of Reference For Defences to Homicide

On 21 September 2001 the Attorney-General, the Hon Rob Hulls MP, gave the Victorian Law
Reform Commission a reference:

1. To examine the law of homicide and consider whether:

. It would be appropriate to reform, narrow or extend defences or partial excuses to homicide,
including self-defence, provocation and diminished responsibility;

. Any related procedural reform is necessary or appropriate to ensure that a fair trial is accorded
to persons accused of murder or manslaughter, where such a defence or partial excuse may
be applicable; and

. Plea and sentencing practices are sufficiently flexible and fair to accommodate differences in
culpability between offenders who are found guilty of, or plead guilty to, murder or
manslaughter.

In reviewing these matters, the Victorian Law Reform Commission should have regard to relevant
provisions of the Model Criminal Code Officers Committee of the Standing Committee of Attorneys-
General’s 1998 discussion paper on Fatal Offences Against the Person, along with developments
and proposals in other jurisdictions.

2. Torecommend actions, including the development of educational programs, which may be
necessary to ensure the effectiveness of proposed legislative, administrative and procedural
reforms.

Individuals and Groups Influencing a Change in the Law

One of the roles of law-making bodies such as parliament is to make laws that reflect the values
and needs of society. However, when an individual or a group believes a particular law does not
abide by this, they are able to take specific actions to influence a change in the law. Through
various methods, they endeavour to highlight the need for change, with the aim of influencing
parliament’s legislation. These bodies can participate in changing the law either from within the
parliamentary system (formal pressures), or from outside parliament (informal pressures).

Formal Pressures

Formal pressures for change come from within the parliamentary system, such as members of
parliament, parliamentary committees, law reform bodies, cabinet, and government departments.
Bodies such as the Australian Law Reform Commission (Federal level) conduct important and
constant investigations into key areas of law and legal process. These bodies are able to investigate
and initiate change in the law and without them parliament would be denied important input
regarding alternatives for change.

Informal Pressures

Informal pressures come from individuals, groups and organisations that are not directly connected
with the parliamentary law-making process, but attempt to influence parliament to change the law
through gaining public and parliament’s attention of the issue. Over history, informal pressures have
caused some of the most dramatic law reforms including the abolition of capital punishment and the
granting of the right for women to vote. There are many various types of informal pressures
including: demonstrations, petitions, lobbying, the media, letters to M.P.s and Parliament and
defiance of the law.
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Demonstrations: Demonstrating for or against a change in the law can be effective in capturing the
attention of law-makers and the media. Obviously the larger the demonstration, the more significant
it will be. Demonstrations not only gain the public attention and interest of the people surrounding
the demonstration, but at times also gain media exposure to help promote the cause of reform.

Petitions: Through the collection of signatures, individuals can
present petitions to their local member of parliament (known as an
MP) to lobby for a change in a law. In order for a petition to be valid it
must: relate to a matter within the parliament’s power, set out the
facts clearly, use respectful and moderate language and contain a
request for action. Although a petition technically only requires one
signature, if there is a large amount of signatures it is more powerful
as it demonstrates to parliament the level of community support for
the issue.

Lobbying: Lobbying is when individuals or groups personally approach members of parliament,
stating their argument for law reform, in an effort to influence a change in the law. This is an
effective process as the message is sent directly into Parliament. Lobbyists often have a relatively
high profile so therefore their opinions are even more influential.

Media: The media are very influential and play a critical role in
forming and reflecting public opinion. Media coverage makes it easier
for individuals or groups to seek publicity, effectively increasing their
influence. Individuals can write letters to the newspaper, expressing
their opinions over certain laws or issues. Anyone reading the paper
has the chance of reading your opinion and thus the same opinion
has the potential to spread through the community and public interest
will spread, pressurising parliament to listen to their views. Talk-back
radio programmes also provide opportunities for individuals to voice their opinions while interviews
on television programmes can act as a catalyst to motivate other people to take up an issue of law
and seek changes.

LOBBYING

Letters to M.P.s and Parliament: Letters to M.P.s and
Parliament is an effective way of how individuals can
influence a change in the law. Opinions on laws or issues are

e Lo thes . ;
7 Editop sent directly to the source of where people have the power to
4 do something about it.

Defiance of the law: Defiance of the law is when an individual or group
intentionally disobeys a law and risks prosecution in order to draw the attention of the public and
law-makers to perceived injustices in the current law. In recent years, doctors have used defiance in
order to promote change by publicly declaring they knowingly and willingly engage in active
euthanasia. This has effectively provided continuing dilemmas for legislators, police and the
coroner, despite the fact that there has been no change to the law of euthanasia as of yet. State
and Federal governments are still to this day constantly pressured to introduce voluntary euthanasia
legislation.
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Cases Involving Provocation

Although many cases have come before the court
involving the defence of provocation — 181 to be exact-
one case stands out from the rest in being the most
influential in the abolition of provocation. This is the
James Ramage case.

James Ramage was charged with murdering his
estranged wife, Julie, whom he strangled to death
following an argument. However, he claimed that she had
provoked him by demeaning his status as a lover, with
the irony being that the only witness was her — who was
dead. Julie had expressed her happiness to her friends
following her separation with Mr Ramage and her
newfound relationship with Laurence Webb.

This angered Mr Ravage and was used as evidence in court to prove that he was provoked into
killing her. Furthermore, the defence depicted Julia as a “duplicitous, pleasure-seeking, hormone-
driven flibbertigibbet”. And so Mr Ravage — with a history of violence against women — was
prosecuted not with murder, but with the lesser charge of manslaughter, due to his defence of
provocation.

This case outraged many in the community, with the media and people all around the state
passionately voicing their opinion on the validity of the defence of provocation. However, no one
was angered more by the verdict of the case than the sister of the victim Julie Ramage, Jane
Ashton. Ashton lead a public outcry to this result, gaining major media attention and obtaining more
than 5000 signatures in a petition, all to bring about a change to the use of the provocation defence.
As this case and petition coincided with the VLRC’s investigation of defences to homicide, it was
particularly influential in the overall recommendations of the VLRC. The VLRC abolished the
defence, claiming “this homicide law did not keep up with society’s values and expectations.

Strongly complementing the public’s outcry at the time, prominent public
figure, Phil Cleary, released a book in 2005, Getting Away With Murder. This
book was a direct reference to Julie Ramage’s death, arguing not only why
James Ramage’s sentence was unjust, but also that the defence of
provocation is outdated. Cleary had a highly vocal opinion on the defence of
provocation especially due to the fact that his sister was murdered, with her
killer serving just three years in gaol before being released. Cleary’s book
received vital publicity and attention from the general public and was a
significant influence on the VLRC’s recommendation to abolish the defence of
provocation.

THE TRUE STORY OF JULIE HAMABE'S DEATH

PHIL CLEARY
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Individuals or Groups Who Have Participated in Attempting to Influence the VLRC’s
Recommendations to Change the Law on Provocation

Although there was much commotion and many people in favour of the abolition of the law on
provocation, there were few individuals or groups who were true activists for the cause.

Jane Ashton, sister of Julie Ramage who was killed by her husband who successfully used the
defence of provocation, is one of the few public figures vocal in her support for abolishing
provocation. Her petition of more than 5000 signatures and major media attention was a primary
factor in influencing the VLRC and parliament to see the provocation laws as outdated and not a
true reflection of society’s beliefs and values.

In addition to this, judges were continuously expressing their criticism
of the defence of provocation in some of their judgements. These
include Justices Norman O’Bryan, Gleeson and Coldrey.

The Women'’s Electoral Lobby (Vic) also supported the abolition of the
law of provocation. They had sent a submission to the VLRC saying
many women have gone in fear of their lives as violent partners have
threatened and terrified them. They claimed some men think they can
resort to violence when a woman leaves them and the law allows
them to plead provocation for such violence. Following the abolition of
provocation, The Women’s Electoral Lobby (Vic) congratulated the
Victorian Government for agreeing to remove provocation as a
defence for murder. Another group in support of the abolition of
provocation as a defence for murder is The Domestic Violence and
Incest Resource Centre. The group were very pleased about the
Government’s abolition of provocation, but were concerned that in order for the new laws to be
effective the Victorian Government must adopt the full recommendations of the VLRC.

Although there were few high profile individuals or pressure groups lobbying for a change in the
provocation law, there were many people who contributed on a lesser scale though making
comments in the media or making submissions to the VLRC.

Overview of the VLRC’s Recommendations

Following a lengthy investigation of defences to homicide, the VLRC have made recommendations
to parliament, particularly referring to provocation as a defence of homicide. It is made clear that the
philosophy that supports the report is that factors which affect the culpability of a person who Kills
intentionally should be considered at sentencing rather than taken into account as partial defences,
which reduce the offender’s criminal liability from murder to manslaughter. Thus being consistent
with this approach, The VLRC recommends the partial defence of provocation should be abolished
and there should not be a partial defence of diminished responsibility.

However, the VLRC also recommended the reintroduction of a partial defence of excessive self-
defence. Under the present law, a person who intentionally kills another person because he or she
believes on reasonable grounds it is necessary to do so, must be acquitted of murder because the
criminal law regards self-defence as a justification for homicide. The partial defence of excessive
self-defence is intended to cover the case where the accused was justified in defending him or
herself but used excessive force to do so.

Although many defences to homicide were investigated and minor recommendations were made

here and there, provocation was the only defence where the VLRC recommended it should be
completely abolished.
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The Degree to Which the VLRC Is Successful With Its Recommendations to Influence a
Change in the Law

The VLRC has been very successful in the past with its recommendations to Parliament being
implemented into legislation. Since it was established in 2001 it has undertaken and completed
many projects. These projects include:

Criminal Liability of the Crown
Defences to Homicide
Disputes between Co-owners
Evidence

Family Violence

Sexual Offences

Workplace Privacy

Assisted Reproductive Technology and Adoption
Bail

Civil Justice

Abortion

Jury Directions

Due to the extensive research, discussion and investigation the VLRC undertakes, their
recommendations to Parliament consist of a strong foundation behind them and therefore
Parliament tends to have no hesitation in supporting their recommendations. Investigations on
certain laws can take up to many years, with numerous staff working on every aspect and possibility
of the reformed laws. Such professionalism ensures they are usually very successful with their
recommendations to influence a change in the law.
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